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on this appeal, "The law in controversy .... deals with a con- 
dition voluntarily entered into, with notice of the consequences." 5 

That this is a reasonable conclusion is pointed out in comment- 
ing on the California decision, 6 where it is observed "that there 
is much merit in the view which attempts to obviate dual 
allegiance." 7 It is to be noted that there is no prohibition in the 
federal Constitution against permitting such a person as the 
appellant to retain the voting franchise, even though expatriated 
by a law of Congress. This the people of California could do by 
amending their Constitution, for there is no legal or constitutional 
obstacle to conferring the right of suffrage upon an alien. 

H. E. A. 

Conflict of Laws: Extraterritorial Enforcement of 
Penalties. — In Symmes v. Sierra Nevada Mining Company, 1 the 
defendant, a California mining corporation, was sued by the 
plaintiff, a stockholder, for one thousand dollars on account of 
the breach of a statutory duty. 2 The statute provides that a stock- 
holder of a mining corporation organized under the laws of Cali- 
fornia may inspect any of the company's mines, and that the 
president shall, on application of any stockholder, give an order to 
the superintendent of the mine authorizing such inspection. 3 
The order was given in the present case, but the foreman of the 
mine, which was located in Nevada, refused to allow the stock- 
holder to take out samples of the ore, 4 claiming that he was acting 
under the superintendent's orders. The stockholder then sued 
the corporation in California under section 588 and 589 of the 
Civil Code, which provides that the injured stockholder shall be 
entitled to recover one thousand dollars and costs from the cor- 
poration because of the superintendent's refusal. The Supreme 
Court, reversing the decision of the lower court, held that the 
statutory penalty imposed by California law could be enforced in 
California though the act constituting the breach of the duty took 
place out of the state. 

This decision presents a very interesting question on the subject 
of conflict of laws. One of the fundamental ideas of this branch 
of the law is that the place where an act takes place furnishes the 

wrong. 5 Thus, 



5 Supra, n. 1. 

6 Supra, n. 3. 

7 Supra, n. 3. 

1 (Dec. 9, 1915), 50 Cal. Dec. 572, 153 Pac. 710. 

2 Cal. Civ. Code, §§ 588, 589. The plaintiff also asked for other 
judgments allowed by the statute. 

3 Cal. Civ. Code, § 588. 

4 The court construed the right to examine given by § 589 of the 
Cal. Civ. Code to include the right to take samples of the ore as 
allowed by § 588. 

5 Minor, Conflict of Laws, § 4. See, Wharton, Conflict of Laws, 
§ 4, "A penal statute will not be applied, even by the courts of the 
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in the present case it would seem that, if the refusal of the 
foreman in Nevada was not punishable by the law of that state, 
then his principal, the corporation, should not be held liable in 
California. 

The court's decision may possibly proceed upon the doctrine 
that, in the absence of proof of the foreign law, it will be presumed 
to be the same as the law of California, and this even as to 
statutory law. This doctrine when applied to the statute law, 
though supported by a long line of decisions in California, 6 does 
not seem to be in accord either with principle or with the weight 
of authority in the United States. 7 

Even if we assume that the statute law of Nevada is the same 
as that of California, it is, nevertheless, the Nevada law which is 
being enforced. What becomes, then, of the general principle that 
one state will not enforce a penalty imposed by the law of another 
state? 8 A statutory penalty is said to be one which an individual 
is allowed to recover against a wrongdoer as a satisfaction for the 
wrong or injury suffered, without reference to the actual damage 
sustained. 9 Although the statute under discussion has been said to 
be in nature both remedial and penal, 10 this definition would 
clearly classify it as penal, and the court in the present case so 
considered it. It is difficult to see upon what ground the defendant 
corporation's contention, that the case was within the rule that 
the penal provisions of a statute will not be given extraterritorial 
effect, should not have been sustained. 

A possible ground for the support of the decision may be sug- 
gested. It is that the case may be regarded as falling within the 
exception that one state will not interfere with the internal affairs 
of a foreign corporation, but that the regulation thereof rests 
entirely with the state of its creation. 111 The California corporation 



state or country in which it is enacted, to a transaction that takes 
place wholly within another jurisdiction." 

"Cavallaro v. Texas, etc. Ry. Co. (1895), 110 Cal. 348, 357, 42 Pac. 
918, 52 Am. St. Rep. 94; O'Sullivan v. Griffith (1908), 153 Cal. 502, 95 
Pac. 873, 96 Pac. 323; Hobbs v. Tom Reed Gold Min. Co. (1913), 164 
Cal. 497, 503, 129 Pac. 781, 43 L. R. A. (N. S.) 1112. This last case, 
though supporting the presumption of foreign law, also holds that the 
right of inspection of a mine is a common law right. 

'Leonard v. Columbia Steam Nav. Co. (1881), 84 N. Y. 48, 53; 
Ellis v. Abbott (1914), 69 Ore. 234, 138 Pac. 488. 

8 See Bank of North America v. Rindge (Mass., 1891), 13 L. R. A. 
56, n.; Midland Co. v. Broat (1892), 50 Minn. 562, 52 N. W. 972. 

9 County of Los Angeles v. Ballerino (1893), 99 Cal. 593, 596,32 Pac. 
581, 34 Pac. 329; Parker v. Otis (1900), 130 Cal. 322, 333, 62 Pac. 571, 92 
Am. St. Rep. 56. 

"Miles v. Woodward (1896), 115 Cal. 308, 311, 46 Pac. 1076. 

"Canada So. R. R. Co. v. Gebhard (1883), 109 U. S. 527, 537, 27 L. 
Ed. 1020, 3 Sup. Ct. Rep. 363; Guilford v. Western Union Tel. Co. 
(1894), 59 Minn. 332, 61 N. W. 324, 50 Am. St. Rep. 407; Beard v. 
Beard (1913), 66 Ore. 512, 133 Pac. 797, 799; Miles v. Woodward, 
supra, n. 10. 
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might be regarded as subject to the penalty because it was a part 
of the law of its charter. There are difficulties also in this view, 
but it is unnecessary to discuss them as this view is not presented 
or considered by the court. 

L. J. M. 

Conflict of Laws: Liability of Bonds of a Foreign Cor- 
poration Owned by a Non-Resident to Inheritance Tax. — 
In Estate of McCahill, 1 the California Supreme Court was called 
upon to decide whether the bonds of a foreign corporation be- 
longing to a non-resident were subject to the inheritance tax 
imposed by the laws of California, merely because of their phys- 
ical presence within the state. Bonds of foreign corporations 
had been brought to California by Mr. McCahill, a resident of 
Minnesota, who was spending his winters in this state for his 
health. Ill health caused him to return home hastily, and he 
inadvertently failed to remove the bonds from a safe-deposit box 
in California, where they remained at the time of his death. It 
was held that such bonds did not constitute "property within 
the state" within the purview of the inheritance tax law and were 
not subject to its provisions. By this decision, California adopts 
the generally accepted rule 2 recognized where not abrogated by 
statute. This rule was recognized in New York, 8 whose 
statutes and decisions on inheritance taxation have largely influ- 
enced the law elsewhere but only after many inconsistent ex- 
pressions of opinion. It has, however, been changed in that 
jurisdiction by a statute expressly defining such bonds for pur- 
poses of inheritance taxation as personal property within the 
state.* 

The basis for this holding is the well settled doctrine that debts 
are to be taxed at the domicile of the creditor. 5 The bonds con- 
stitute only evidences of the debt and in themselves represent no 
property. "If the bond evidencing the debt is destroyed, the 
owner may still collect the principal and interest thereof; not 
the paper writing, but the obligation to pay expressed by it, is 
the thing of value, and in the nature of things, that can have no 
actual locality." 6 All the property there can be in the debts of 
corporations or individuals belongs to the creditors to whom they 
are payable. Debts have no locality separate from the parties 



1 (Dec. 15, 1915), 50 Cal. Dec. 633. 

2 People v. Griffith (1910), 245 111. 532, 92 N. E. 313. 

3 In re Gibbes' Estate (1903), 84 App. Div. 510, 83 N. Y. Supp. 53. 
*In re Morgan's Estate (1896), 150 N. Y. 35, 44 N. E. 1126; In 

re Whiting's Estate (1896). 150 N. Y. 27, 44 N. E. 715; In re Tiffany 
(1911), 143 App. Div. 327, 128 N. Y. Supp. 106. 

'Buck v. Beach (1907), 206 U. S. 392, 401, 51 E. Ed. 1106 27 
Sup. Ct. Rep. 712; Kirkland v. Hotchkiss (1879), 100 U. S. 491, 25 
L. Ed. 558; Dykes v. Lockwood (1896), 2 Kan. Aop. 217, 43 Pac. 268. 

« Estate of Fair (1900), 128 Cal. 607, 61 Pac. 184. 



